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Abstract

Sub-Saharan Africa's corporate finance landscape is undergoing a structural transition away from bank-
intermediated and bilateral development finance toward foreign-registered private credit. This paper synthesizes
comparative legal analysis, macroeconomic risk mapping, and a systematically screened literature corpus of
fifty peer-reviewed studies to interrogate a single organizing question: does the absence of a localized
operational footprint compromise offshore lenders' ability to monitor, enforce, and recover cross-border private
debt in Africa, or can structural design substitute for physical presence? Drawing on comparative statutory
analysis of Nigeria, Kenya, and South Africa, decade-long currency performance data across six African
economies, and a debt-service-coverage model of currency risk transmission, the paper finds that the "out of
sight, out of mind" dilemma is not resolved by proximity but by structural substitution: offshore debt service
reserve accounts, independent local security trustees, revenue-matching covenants, and alternative-data
underwriting collectively displace the informational and enforcement functions that a local branch network
would otherwise perform. The literature corpus confirms that weaker debt enforcement and insolvency regimes
are strongly associated with stricter, more collateralized loan structures, and that currency risk is a first-order
determinant of loan pricing, tenor, and covenant intensity rather than a residual variable. Evidence is
comparatively thin, however, on the realized loss-given-default outcomes of specific security packages, on the
legal sequencing of enforcement after foreign-exchange payment blockage, and on the long-run net effect of
foreign private credit entry on domestic banking standards. The paper concludes with a structural blueprint for
fund managers navigating multijurisdictional legal barriers and a policy agenda centered on reciprocal-
judgment reform, subsidized currency hedging, and the mobilization of domestic institutional capital.

Keywords: Private credit, Cross-border lending, Sub-Saharan Africa, Debt enforcement, Currency risk,
Security trustees, Sovereign risk, Comparative law

Introduction

1.1 The Capital Reallocation Thesis

The architecture of corporate finance across Sub-Saharan Africa has entered a period of structural
realignment. For much of the post-independence era, middle-market enterprises and infrastructure sponsors on
the continent depended almost exclusively on two channels of external finance: domestic commercial bank -
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balance sheets and bilateral or multilateral development finance institutions. Both channels carried inherent
capacity constraints. Domestic banks, subject to conservative capital adequacy rules and a persistent
preference for sovereign paper over private enterprise risk, rationed credit to all but the largest, most
collateralized borrowers. Development finance institutions, while patient and mission-driven, operated at a
scale and speed poorly matched to the financing cadence of a growing middle market. Into this gap has
stepped a third channel: foreign-registered, offshore private credit funds domiciled in jurisdictions such as
Mauritius, London, Luxembourg, and New York, extending mezzanine, unitranche, and senior secured
facilities directly to African corporates and projects.

The scale of this reallocation, while still modest in absolute terms, is directionally significant. Global private
credit assets under management have expanded to approximately $1.5 trillion, yet historically less than 0.3
percent of that capital pool has found its way into African opportunities. This asymmetry between global
capital scarcity in the abstract and acute capital scarcity on the continent has produced what fund managers
describe as a structurally uncrowded market: a segment in which discerning lenders retain considerable
negotiating leverage over pricing, covenant design, and security packages, precisely because so few
competitors are willing to underwrite the operational complexity involved. Emerging markets collectively
represent roughly half of global GDP and twothirds of global growth, yet attract only a small fraction of
global private credit allocations, reinforcing the sense of an inefficient, mispriced opportunity set for the
managers willing to build the requisite legal and operational infrastructure.

Private credit's ascendance is also a function of the relative fragility of the alternatives. Public equity markets
across the continent remain shallow and illiquid, with limited secondary trading depth and narrow exit
pathways for institutional investors. Traditional private equity, meanwhile, has faced a difficult decade,
contending with currency devaluations that erode dollar-denominated returns on local-currency equity
positions, extended holding periods in the absence of viable trade-sale or public-listing exits, and valuation
compression driven by macro volatility. Private credit, by contrast, offers a contractually defined return
profile, seniority in the capital structure, and - crucially - the possibility of denominating obligations in hard
currency, transferring at least the nominal currency exposure away from the lender and onto the borrower or
an intermediating hedge counterparty. It is this contractual predictability, more than any structural advantage
over equity risk per se, that has driven the recent proliferation of dedicated African private credit vehicles.

1.2 The Central Research Question

Extending credit into a jurisdiction without a physical branch network, without direct access to local court
registries, and without the day-to-day relationship banking that traditionally underpins credit monitoring, is
not risk-neutral. Underwriters operating from Port Louis, London, or New York must manage credit risk,
governance risk, and legal enforcement risk across a set of national regulatory frameworks that are frequently
fragmented, inconsistently enforced, and, in several material respects, structurally hostile to non-resident
creditors. This paper organizes its inquiry around a single central dilemma: does the absence of a localized
operational footprint render offshore-originated debt genuinely "out of sight, out of mind" - vulnerable to
information asymmetry, enforcement delay, and currency shock in ways that erode recovery value - or can a
combination of robust offshore structuring, localized agency models, and alternative-data monitoring
substitute for physical presence and neutralize the geographic vulnerability that distance would otherwise
imply?

This question sits at the intersection of three literatures that have historically been treated in relative
isolation from one another. The first is the finance literature on cross-border capital flows, which has used
gravity-model formulations to demonstrate that geographic and institutional distance function as proxies for
transaction and information costs, systematically dampening the willingness of foreign capital to flow into
distant, informationally opaque markets. The second is the law-and-finance literature on debt covenant
enforcement, which has established a robust cross-country regularity: where legal enforcement and
insolvency regimes are weak, lenders do not simply withdraw - they restructure the terms of engagement,
demanding more collateral, tighter covenants, shorter maturities, and more concentrated lender syndicates.
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1.3 Contribution and Structure

The paper makes three distinct contributions. Theoretically, it bridges gravity-model literature on cross-
border banking with transaction-cost economics, showing how technological integration - specifically,
alternative-data underwriting and remote covenant monitoring - can substitute for the informational function
that geographic proximity has historically served, while showing that this substitution is only partial with
respect to legal enforcement, where physical presence in the borrower's jurisdiction remains largely
irreplaceable. It also extends the "regulatory paradox" literature, which has documented how globally
calibrated prudential standards such as Basel III and Basel IV create unintended lending gaps in emerging
markets, by specifying the mechanism through which non-bank private credit funds are filling the resulting
"missing middle." Managerially, the paper distills a structural blueprint for private credit fund managers
navigating the specific legal architectures of Nigeria, Kenya, and South Africa, addressing security
perfection, foreign judgment enforcement, and the appropriate use of independent security trustee structures.
Policy-relevant findings point toward specific legislative reforms - the modernization of reciprocal
enforcement of judgments statutes, the harmonization of security agent recognition across regional economic
communities, and the deepening of local-currency capital markets - that would reduce the structural currency
and enforcement risks documented throughout the analysis.

The remainder of the paper proceeds as follows. Section 2 reviews the relevant literature across four strands:
cross-border capital flow theory, the regulatory paradox facing multinational banks in Africa, debt covenant
enforcement and legal origin, and the private-sector spillovers of sovereign distress. Section 3 sets out the
paper's hybrid methodology, integrating comparative legal analysis, macroeconomic risk mapping,
transaction structure review, and a systematically screened academic literature corpus. Section 4 undertakes a
detailed comparative legal analysis of security perfection, enforcement mechanics, and foreign judgment
recognition across Nigeria, Kenya, and South Africa. Section 5 quantifies currency volatility and sovereign
distress across six African economies and models the transmission of foreign-exchange risk into borrower
default probability through a debtservice-coverage framework. Section 6 examines the contractual and
operational architecture - security trustees, offshore cash waterfalls, and alternative-data underwriting -
through which offshore funds substitute for local presence. Section 7 considers the market-level and
macroeconomic second-order effects of this financing model. Section 8 synthesizes the evidentiary strength
of the literature's key claims and identifies the most significant remaining research gaps.

Sections 9 through 12 discuss the findings, distill policy and managerial implications, acknowledge
limitations, and conclude.

2. Literature Review

2.1 Gravity Models and the Geography of Cross-Border Bank Capital

The starting point for any analysis of offshore lending into Africa is the observation that cross-border capital
allocation is not geographically neutral. A substantial body of empirical work, building on gravity-model
formulations originally developed in international trade economics, has demonstrated that cross-border
banking flows into Sub-Saharan Africa are heavily determined by host-country GDP, physical distance
between lender and borrower jurisdictions, and institutional or colonial-linguistic proximity. Distance in this
literature functions less as a physical variable than as a proxy for transaction and information costs: the
further a lender sits from a borrower, the more expensive it becomes to verify creditworthiness, monitor
covenant compliance, and anticipate governance or political shocks. These frictions historically dampened
direct cross-border lending and, more distinctively, catalyzed the rise of pan-African banking groups
headquartered in regional hubs such as South Africa, Nigeria, and Kenya, which internalized the information
advantages that geographic and cultural proximity confer relative to purely offshore capital deployment. As
traditional European and American banking groups retreated from correspondent banking relationships across
the continent - a retreat driven in substantial part by the compliance costs discussed in the following
subsection - this competitive vacuum was filled first by regional banking champions, and subsequently by
nonbank private credit vehicles willing to internalize distance-related information costs through alternative
structural and technological means.
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2.2 The Regulatory Paradox: Basel Standards and the Missing Middle

A second, closely related strand of literature identifies what has come to be termed the "regulatory paradox"
confronting cross-border financial institutions operating in developing economies (Kamihanda et al., 2025).
The imposition of globally calibrated prudential standards - Basel III and, increasingly, Basel IV capital and
liquidity requirements - has demonstrably strengthened systemic stability at the level of internationally active
banking groups, yet has produced significant unintended consequences at the level of emerging-market credit
access. Multinational banks operating across African jurisdictions, subject to consolidated group-level capital
charges calibrated to the riskweighted assets of their entire international footprint, have systematically
reduced their exposure to precisely the segment of the market - mid-market corporates without investment-
grade ratings, audited multi-year financials, or internationally recognized collateral - that carries the highest
risk weights under standardized approaches. Regulatory frameworks and financial stability reviews across
African banking and insurance sectors document that regulatory capacity, coordination, and consistency vary
substantially even among the continent's most developed financial systems (Agu et al., 2023), and this
variation compounds the difficulty multinational banking groups face in achieving a uniform, cost-effective
compliance posture across jurisdictions.

This regulatory fragmentation is particularly acute where inconsistencies in national banking protocols
inhibit the cross-border financial integration that initiatives such as the African Continental Free Trade Area
are intended to promote. The consequence, documented extensively in the responsible-finance literature on
Africa's "missing middle," is a structural credit gap: enterprises too large for microfinance and informal
credit, yet too small, too undocumented, or too geographically dispersed to meet the risk-adjusted
underwriting thresholds of regulated commercial banks. It is precisely this missing middle that non-bank
private credit funds have moved to bridge, operating outside the consolidated capital-adequacy perimeter that
constrains their banking-sector counterparts, and thereby filling an institutional void rather than displacing an
existing lender.

Evidence on cross-border banking in Sub-Saharan Africa reinforces this picture from a stability perspective.
Empirical analysis across twenty-nine SSA countries finds that greater foreign-bank presence is associated
with lower host-bank stability, particularly among smaller and less efficient domestic institutions, implying
that foreign banking penetration can intensify financial fragility where domestic governance and supervisory
capacity are weak (Gondwe et al., 2024). At the same time, foreign banks are also documented to bring
superior capitalization, liquidity management, and riskmanagement practices, elevating regulatory standards
across the domestic banking system even as they compete away deposit funding and market share from
smaller local players (Gondwe et al., 2024). This dual character - foreign financial integration as both a
stabilizing and a destabilizing force, contingent on domestic institutional quality - recurs throughout the
literature and motivates the paper's emphasis on jurisdiction-specific, rather than pan-African, analysis.
Regulatory convergence itself is shown to matter conditionally rather than unconditionally. Comparative
reviews covering Nigeria, Kenya, and South Africa emphasize that regulatory bodies differ substantially in
capacity, coordination, and consistency, and that the stabilizing benefits of regulatory convergence are
amplified where underlying governance quality and property-rights protection are already strong (Haile et al.,
2024). Put differently, harmonizing prudential rulebooks across jurisdictions with weak underlying property-
rights enforcement does comparatively little to improve credit outcomes; convergence is a complement to,
not a substitute for, foundational legalinstitutional quality.

2.3 Contract Theory and Debt Covenant Enforcement Across Legal Origins

The third literature strand - and the one most directly germane to this paper's comparative legal analysis -
concerns the relationship between legal enforcement quality and the contractual design of debt instruments.
A now well-replicated body of cross-country evidence establishes that bank loan terms are systematically
more stringent - carrying larger interest-rate spreads, higher collateral requirements, and a greater number of
covenants - in countries with weaker debt enforcement regimes (Lobo et al., 2020). This relationship is not
linear or uniform: the effect is more pronounced where creditor rights are nominally well protected on paper
but debtors face elevated fundamental or informational risk, suggesting that formal creditor-rights protections
interact with enforcement quality rather than substituting for it.
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Critically, the same body of evidence finds that improved enforcement produces real economic effects,
reducing borrowers' covenant violation rates and increasing their preference for bank funding over more
expensive alternative sources of capital, while lender syndicates become measurably more concentrated as
contract enforceability deteriorates - a finding directly relevant to understanding why offshore private credit
transactions in Africa tend toward smaller, more tightly held lender groups relative to comparable developed-
market syndications (Lobo et al., 2020).

Complementary evidence from a cross-country sample of firms operating under financial covenant violations
finds that strong legal enforcement can alleviate the typical decline in net debt issuance that follows a
covenant breach by close to ten percent, underscoring those interactions between the presence of a covenant
and the credibility of legal enforcement mechanisms available to enforce it (Daher, 2017). Debt covenant’s
function, on this view, not merely as private contractual devices but as instruments whose economic bite
depends entirely on the surrounding legal-institutional environment; a covenant unmatched by credible court-
based or extra-judicial enforcement mechanisms provides limited genuine protection, however sophisticated
its drafting. Institutional determinants of covenant usage more broadly are shown to operate worldwide along
similar lines, with financial reporting quality and institutional context jointly shaping how covenants are
deployed and how effectively they discipline borrower behavior (Hong et al., 2016). Institutional differences
also shape international private debt market access directly: studies exploiting mandatory International
Financial Reporting Standards adoption as an exogenous shock to information quality find that improvements
in accounting comparability materially affect firms' access to international private debt markets, reinforcing
the centrality of information-cost frictions - the same frictions gravity models capture at a macro level - to
firm-level credit access (Brown, 2016).

Underlying legal-institutional quality also interacts with the pricing of credit risk more broadly. Country-
level risk indicators are shown to materially affect the non-performing loan ratios of banking sectors even
among large emerging economies with comparatively developed financial systems, indicating that macro-
institutional risk transmits into realized credit losses well beyond the African context specifically, lending
external validity to the mechanisms this paper documents within SubSaharan Africa (Saliba et al., 2023).
Firm-level political risk, similarly, is shown to shape corporate debt choice directly, with politically exposed
firms exhibiting systematically different capital structure decisions than otherwise comparable peers, and
private lenders demonstrating a comparative advantage over public bondholders in monitoring and, where
necessary, renegotiating debt with politically risky borrowers (Huang et al., 2023) - a finding that helps
explain why private credit, rather than public bond issuance, has become the preferred instrument for African
mid-market and infrastructure financing.

2.4 Sovereign Distress and Private Sector Credit Spillovers

A fourth literature strand documents the transmission of sovereign-level financial distress into private-sector
financing conditions, a mechanism of first-order importance for offshore lenders whose borrowers operate
within jurisdictions independently exposed to sovereign debt crises. Empirical studies of sovereign debt
restructuring episodes find that credit to private firms within the defaulting jurisdiction contracts by more
than twenty percent on average during the restructuring negotiation period, with financing conditions
remaining depressed for more than two years following the agreement's conclusion. This contraction is
attributable to a composite of channels: a marketwide reassessment of country risk premiums that raises the
discount rate applied to all obligors regardless of individual creditworthiness, public-sector crowding out as
sovereigns compete with private borrowers for scarce domestic and foreign-currency liquidity, and currency
depreciation that directly impairs debt service capacity for any borrower carrying foreign-currency liabilities.
The reputational consequences of default are shown to be asymmetric depending on creditor composition:
restructurings involving private commercial creditors impose severe and durable reputational penalties,
elevating corporate bond spreads and constraining capital market access for as long as seven years following
resolution, whereas restructurings confined to official bilateral and multilateral creditors do not impose
comparable long-term penalties on private-sector financing conditions.

This asymmetry has direct implications for the structuring choices offshore private credit funds make.
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Global liquidity conditions are shown to be a first-order driver of Sub-Saharan Africa's aggregate private-
sector debt exposure, with post-crisis liquidity cycles enabling episodes of easier refinancing and broader
private-sector market participation, while simultaneously elevating the region's vulnerability to abrupt shifts
in international lender risk appetite (Bonizzi et al., 2019). International investors have explicitly and
deliberately targeted frontier and local-currency African bond markets in search of yield premiums
unavailable in developed markets, yet this same search for yield renders local-currency African debt markets
structurally subordinate within the global financial hierarchy, subject to rapid outflows whenever global risk
sentiment deteriorates (Dafe et al., 2023). External debt accumulation itself interacts with domestic
governance quality to determine growth outcomes: cross-country evidence from Sub-Saharan Africa finds
that the relationship between external debt and economic growth is conditional on the quality of domestic
governance, with governance failures amplifying the growth-dampening effects of high external indebtedness
(Manasseh et al., 2022). Related work on capital flight documents that weak governance is systematically
associated with larger capital flight outflows relative to external borrowing, suggesting a self-reinforcing
cycle in which weak institutions both necessitate external borrowing and undermine the domestic retention of
that borrowed capital (Ndikumana & Boyce, 2022).

Exchange-rate volatility itself operates as an independent transmission channel distinct from, though
correlated with, sovereign distress narrowly defined. Recent evidence from Sub-Saharan Africa demonstrates
that exchange volatility materially constrains private-sector credit access, operating through both a direct
balance-sheet channel — as foreign-currency-denominated liabilities inflate in local-currency terms — and
an indirect channel via elevated bank risk aversion during periods of currency instability (Wajebo & Geda,
2025). At a more macro-structural level, critical politicaleconomy scholarship situates these dynamics within
a broader analysis of financial dependency, arguing that recurring cycles of debt, fiscal distress, and asset
dispossession reflect structural features of Africa's position within the global financial system rather than
purely idiosyncratic policy failures in individual states (Zajontz, 2021; Akolgo, 2023). This critical literature
does not displace the contracttheoretic findings on covenant enforcement discussed above, but it does caution
against interpreting offshore private credit's structural risk mitigants as a wholesale solution to the deeper
macro-financial vulnerabilities that generate currency and sovereign risk in the first instance.

2.5 Foreign Exchange Risk as a Structural, Not Incidental, Variable
A more recent and increasingly influential strand of the corporate finance literature treats currency risk not as
a peripheral consideration but as a core determinant of cross-border debt contract design.

Firm-level evidence from bank loan contracts demonstrates that currency risk exposure directly and
materially affects loan spreads, collateral requirements, maturity structure, and covenant intensity, with
lenders systematically demanding tighter terms from borrowers whose revenues and debtservice currencies
are mismatched (Bergbrant et al., 2024). This finding provides the microfoundation for the debt-service-
coverage modeling undertaken in Section 5 of this paper: currency risk is shown, at the contract level, to
reshape not merely the pricing but the entire structural architecture of cross-border lending, changing
governing law choices, tenor, and the physical location of pledged collateral (Bergbrant et al., 2024).
Corporate borrowing responses to sovereign fiscal conditions add a further layer of nuance: evidence from
African economies shows that government external borrowing can crowd in corporate access to debt markets
by signaling sovereign creditworthiness and developing market infrastructure, while domestic government
borrowing tends to crowd out corporate access, particularly in the most liquidity-constrained local capital
markets (Colak et al., 2025). Debt-side project governance quality is likewise shown to influence cross-
border infrastructure risk premiums directly, with stronger governance oversight enabling longer tenors at
lower premiums even where underlying sovereign risk remains elevated (Oyuga et al., 2025). Macroeconomic
cyclical indicators, including exchange-rate and commodity-price cycles, are further shown to interact with
country governance quality in determining bank non-performing loan trajectories across African economies,
reinforcing the conditional, institution-dependent nature of currency and macro risk transmission documented
throughout this literature (Ahiase et al., 2023).
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2.6 Synthesis and Research Gap

Read together, these four literatures converge on a consistent structural logic. Where legal enforcement,
insolvency practice, and macro-financial stability are weak, lenders do not exit the market; they redesign the
terms of engagement - more collateral, tighter covenants, shorter tenors, and more concentrated syndicates -
as documented by cross-country contract-theoretic evidence (Lobo et al., 2020; Daher, 2017; Hong et al.,
2016; Brown, 2016). This general pattern is layered onto Africa's fragmented regulatory architecture and
cross-border supervisory gaps (Agu et al., 2023; Gondwe et al., 2024), and it interacts with currency and
sovereign risk channels that are shown to be first-order, rather than residual, determinants of pricing and
structure (Bergbrant et al., 2024; Bonizzi et al., 2019; Manasseh et al., 2022). What the existing literature
does not yet resolve, however, is precisely which contractual and operational devices are most effective at
mitigating each of these risk channels in practice, and how these devices interact within the specific statutory
environments of individual African jurisdictions. The corpus reviewed for this paper is comparatively strong
on crosscountry contracting patterns documented through large-sample econometric analysis, but
comparatively thin on direct, transaction-level evidence of African deal mechanics - a gap this paper
addresses through the jurisdiction-specific comparative legal analysis undertaken in Section 4 and the
transaction-structure review undertaken in Section 6.

3. Methodology

3.1 Hybrid Analytical Design

This study adopts a hybrid analytical methodology combining four complementary components, each
addressing a distinct dimension of the research question. The first component is a comparative legal analysis
of security perfection registries, statutory enforcement timelines, and the legal recognition of security agents
across three benchmark jurisdictions selected for their combined economic weight and doctrinal diversity:
Nigeria, Kenya, and South Africa. The second component is macroeconomic risk mapping, involving
quantitative analysis of ten-year exchange-rate performance across six core African economies — Nigeria,
Zambia, Ghana, Ethiopia, South Africa, and Kenya - and the construction of a debt-service-coverage-ratio
model tracing the mathematical transmission of currency depreciation into borrower default probability. The
third component is a review of marketstandard transaction documentation, including Loan Market
Association template provisions, South African Security Special Purpose Vehicle guarantee frameworks, and
the operational deployment of alternative-data underwriting systems by African-focused private credit
managers. The fourth component is a systematically screened academic literature synthesis, providing
external validation and generalizable context for the jurisdiction-specific and transaction-specific findings
generated by the first three components.

3.2 Data Sources and Corpus Construction

The academic literature synthesis draws on a structured search conducted across more than one hundred and
seventy million indexed research papers, spanning sources including Semantic Scholar, PubMed, and
affiliated repositories. The search strategy decomposed the paper's compound research question into eight
constituent sub-themes: regulatory enforcement mechanics, foreignexchange and debt-structure risk,
sovereign restructuring protections, monitoring mechanics, underwriting frictions, market incentives, banking
competition, and long-run development effects. Twenty-three distinct search queries and one citation-graph
expansion were executed, initially retrieving approximately 5.6 million candidate papers. This pool was
narrowed through relevance and quality filtering to 1,900 eligible papers after deduplication, from which the
fifty most directly relevant papers were selected for detailed synthesis, forming the empirical backbone of
Sections 2, 4, 5, 6, and 8 of this paper. The screening protocol combined law, finance, development
economics, and political-economy search terms specifically to capture both contract-level enforcement
mechanisms and system-level African debt-market dynamics simultaneously, rather than treating these as
separable literatures.

This corpus is supplemented by primary legal-source review, including statutory texts (the Companies and
Allied Matters Act 2020, the Secured Transactions in Movable Assets Act 2017, the Movable Property
Security Rights Act 2017, the Business Laws (Amendment) Act 2024, the Insolvency Act 1936, and -
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the Deeds Registries Act 1937, among others) and appellate and High Court jurisprudence from Nigeria,
Kenya, South Africa, and Uganda. Industry and multilateral-institution reports - including publications from
the Organisation for Economic Co-operation and Development, the European Investment Bank, the
International Monetary Fund, and specialist legal practice guides - provide contemporaneous market context
on transaction volumes, structuring conventions, and regulatory developments not yet reflected in peer-
reviewed academic literature, given the necessarily lagged publication cycle of the latter relative to fast-
moving market practice.

3.3 Jurisdictional Case Selection

Nigeria, Kenya, and South Africa were selected as benchmark jurisdictions on the basis of three converging
criteria. First, each represents one of the three largest and most liquid destination markets for foreign-
registered private credit within Sub-Saharan Africa, collectively accounting for a disproportionate share of
documented mid-market and infrastructure debt transactions. Second, the three jurisdictions exhibit
genuinely distinct legal traditions and statutory architectures - Nigeria's hybrid common-law and specialized-
statute regime under CAMA and the STMA; Kenya's modernized, digitally administered movable-asset
registry under the MPSRA, layered onto constitutionally entrenched restrictions on foreign land ownership;
and South Africa's doctrinally rigid Roman-Dutch common-law tradition, in which the accessory nature of
real security fundamentally constrains standard English-style syndicated security trustee structures. This
doctrinal diversity allows the comparative analysis to identify which enforcement and perfection challenges
are jurisdictionspecific idiosyncrasies and which recur as structural features of cross-border lending into
commonlaw and mixed-law African jurisdictions more broadly. Third, each jurisdiction has generated recent,
doctrinally significant case law directly addressing the legal questions this paper investigates - the Kenyan
High Court's ruling on foreign entity standing, the Ugandan High Court's affirmation of syndicated lending
legality, and the South African Supreme Court of Appeal's restrictive ruling on provisional sentence
procedure - providing a sufficiently current jurisprudential record against which to assess the practical, rather
than merely statutory, enforceability of offshore lenders' contractual protections.

3.4 Limitations of Method

Three methodological limitations warrant acknowledgment. First, the academic literature corpus, while
systematically screened, is necessarily backward-looking relative to a rapidly evolving market; several of the
most consequential recent developments - including the Business Laws (Amendment) Act 2024 in Kenya and
the 2024 Lindsey v Conteh ruling in South Africa - postdate the bulk of the peer-reviewed literature captured
in the corpus and are therefore incorporated primarily through primary legal-source review rather than
academic secondary analysis. Second, the three-jurisdiction comparative design, while capturing substantial
doctrinal diversity, cannot claim exhaustive representativeness across Sub-Saharan Africa's more than forty
distinct national legal systems; extrapolation to civil-law jurisdictions in Francophone West and Central
Africa, in particular, should be undertaken cautiously given the materially different security and enforcement
architectures those systems employ. Third, the debt-service-coverage model presented in Section 5 is
calibrated using illustrative, rather than transaction-specific, cash flow and hedging assumptions; it is
intended to demonstrate the direction and approximate magnitude of currency risk transmission rather than to
forecast outcomes for any specific borrower or transaction.

4.Comparative Legal Analysis: Regulatory Architecture Across Three Jurisdictions

The enforcement of loan covenants by foreign-registered debt funds is heavily constrained by the national
legal frameworks of host countries, and the empirical regularity documented in Section 2 - that weaker
enforcement produces stricter, more collateralized contract design - is amplified across Nigeria, Kenya, and
South Africa by profound differences in security perfection procedures, registration timelines, and the legal
status accorded to foreign lenders and their agents. Table 1 summarizes the comparative statutory and
enforcement regime across the three jurisdictions; the subsections that follow examine each in turn before
drawing out cross-jurisdictional themes.
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Comparative Statutory and Enforcement Regimes Across Three Benchmark Jurisdictions

Jurisdiction

Migeria

Primary Security

Legislation

Companies and Allied
Matters Act (CAMA)
2030, Secured
Transactions in
Movable Assets Act
(STMA) 2017

Registry and
Perfection Timeline

Corporate Affairs
Commission (CAC);
must register within
20 days of creation or
security is void,
Mational Collateral
Registry (NCR) for
mavable assets.

Foreign Creditor
Restrictions and
Local Presence
Requirements

Foreign loans must be
routed and registered
via Authorized Dealer
Banks to guarantee
repatriation. Annuity
and insurance policy
assignments to non-
residents restricted by
the Central Bank of
Migeria (CBN).

Research Article

Key Enforcement
Mechanlcs and Risks

Enforcement via
receivership, asset
sale, or Judicial
fareclosure.
Reciprocal
enforcement of
foreign judgments
requires registration
within 12 menths
wnder Cap F35 LFN
2004, subject to strict
list-based reciprocity.

Kenya

Land Act 2012; Land

Registration Act 2012;

Maovable Property
Security Rights Act
(MPSRA) 2017

Lands Registry for
immovable property;
MPSRA Collateral
Registry for movable
assets via an online
Initial Motice.

Constitutional limits
an land ownership
[99-year leasehold
maximum; no
agricultural land for
foreigners). The
Business Laws
{Amendment) Act
2024 expands Central
Bank of Kenya (CBK)
regulation to non-
depasit-taking
lenders.

Enforcement via
receivership, statutory
power of sale, or
possession. Foreign
judgment registration
under Cap 43 is
restricted to eight
designated
reciprocating nations.

South Africa

Insolvency Act 1936;
Deeds Registries Act
1937 common-law
doctrines

Deeds Registry for real
estate; security
cessions and pledges
for movable assets.

Real security is strictly
accessory to a primary
ohbligation. Direct
security trustee
maodels require a
Security SPV structure
with back-to-back
local indemmnity and
guarantees,

Direct execution of
foreign judgments is
unavailable.
Provisional sentence
Summons treats
fareign judgments as
“liquid documents.” A
rapid three-year
prescription limit
applies to foreign

debts.

4.1 The Nigerian Regulatory Paradigm

Nigeria's corporate borrowing architecture rests on the Companies and Allied Matters Act 2020, which
imposes a strict statutory mandate under Section 222 that all fixed and floating charges created by a
company be registered with the Corporate Affairs Commission within ninety days of creation. Failure to
satisfy this filing deadline renders the security void as against liquidators and third-party insolvency
practitioners - not merely voidable, but void - which materially compromises an offshore lender's priority
position in precisely the default scenario the security was intended to protect against. This ninety-day rule
operates as a bright-line procedural trap: a technically sound security package, properly drafted and executed
under English or Nigerian law, can be rendered worthless in an insolvency proceeding purely through
administrative delay in filing, a risk with which offshore lenders unfamiliar with the CAC's operational
timelines and documentary requirements must contend directly. For movable assets - equipment, receivables,
and inventory - the Secured Transactions in Movable Assets Act 2017 provides a more modern, digitally
administered alternative, establishing the National Collateral Registry to record priority and provide public
notice of security interests over movable property, materially improving the transparency and speed of
perfection relative to the paper-based CAC filing system for immovable and corporate charge security.

A distinct and, for offshore lenders, arguably more consequential regulatory hurdle arises from the Central
Bank of Nigeria's Foreign Exchange Manual, which requires that all foreign loans be registered through an
Authorized Dealer Bank in order to obtain a Certificate of Capital Importation. Absent this certificate, the
lawful repatriation of debt-service payments through Nigeria's official foreign exchange market is legally
blocked, forcing any lender who has failed to complete this registration into the considerably more
expensive and less liquid parallel foreign exchange market, or into protracted negotiation with the CBN for
retrospective regularization.
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The CBN further prohibits the direct assignment of local insurance policies and annuities to non-resident
creditors, a restriction that forces foreign funds financing insured assets - commercial real estate, industrial
plant, marine cargo - to route insurance proceeds in a default scenario through a localized security agent
structure rather than capturing them directly, adding both cost and an additional layer of counterparty and
operational risk to the security package.

The statutory framework governing recognition of foreign judgments in Nigeria is unusually fragmented even
by the standards of Sub-Saharan African jurisdictions. Two statutes potentially apply: the Reciprocal
Enforcement of Judgments Act 1922 (commonly termed the "1922 Ordinance") and the Foreign Judgments
(Reciprocal Enforcement) Act, Cap F35, Laws of the Federation of Nigeria 2004. Cap F35, the more modern
of the two statutes, applies only to judgments originating from superior courts of countries formally
designated by the Minister of Justice through an order published in the Federal Gazette. Because the Minister
has, as a matter of persistent administrative practice, never issued the requisite designation orders, Cap F35
remains functionally dormant, and the older 1922 Ordinance continues to operate as the primary active
statutory registration mechanism. Under the 1922 Ordinance, registration is restricted to a defined set of
Commonwealth jurisdictions - including the United Kingdom, Ghana, and Sierra Leone - and must be
initiated within a strict twelvemonth window measured from the date of the original foreign judgment. For
judgments originating in non-reciprocating jurisdictions, including the United States - a critically important
gap given that a substantial share of offshore private credit funds are domiciled in, or litigate primary facility
agreements under the law of, New York - creditors must abandon the statutory registration route entirely and
instead initiate fresh common-law proceedings before Nigerian superior courts, treating the foreign judgment
as prima facie evidence of the underlying debt obligation rather than as a directly enforceable instrument.
This common-law route is procedurally slower, is vulnerable to debtor-initiated interlocutory injunctions and
jurisdictional challenges, and forfeits the summary character that statutory reciprocal enforcement would
otherwise confer.

4.2 The Kenyan Statutory Framework

Kenya presents a comparatively modernized statutory environment for movable-asset security. The Movable
Property Security Rights Act 2017 established a unified, digitally administered Collateral Registry,
substantially simplifying the perfection of security interests over receivables, inventory, and intellectual
property through a straightforward online Initial Notice filing mechanism. This registry compares favorably
with the more fragmented and administratively burdensome perfection procedures documented in Nigeria for
equivalent asset classes, and reflects the broader pattern, noted in Section 2, of digital registry infrastructure
improving the speed - if not always the ultimate enforceability - of security perfection in African
jurisdictions (Haile et al., 2024).

Real estate security in Kenya, by contrast, remains subject to severe constitutional and statutory restriction.
The Kenyan Constitution bars foreigners and foreign-controlled entities from holding freehold land outright,
restricting non-citizen land tenure to leasehold interests of no more than ninety-nine years' duration, and
separately prohibits the direct transfer or charging of agricultural land to foreign-owned entities under any
tenure. Offshore lenders seeking to take real property security in Kenya must therefore structure around these
restrictions through localized nominee arrangements or carefully drafted leasehold assignment structures,
adding transactional complexity and legal cost relative to jurisdictions without equivalent foreign-ownership
restrictions. A further and more recent regulatory development is the Business Laws (Amendment) Act 2024,
which expanded the Central Bank of Kenya's regulatory mandate to encompass non-deposit-taking credit
providers - a category that plausibly captures many offshore private credit funds lending directly into Kenya,
depending on the precise structuring of the lending vehicle. This expansion introduces a meaningful
compliance consideration for funds that have historically operated outside CBK's direct regulatory perimeter
on the assumption that non-deposit-taking lending activity fell outside domestic banking regulation.

Kenyan jurisprudence on the standing of foreign, unregistered lending entities has evolved favorably for
offshore creditors in recent years. In Bruton Gold Trading LLC v Anne Atieno Amadi (2024), the High Court
of Kenya held that unregistered foreign entities possess legal standing to pursue remedies before -
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Kenyan courts, explicitly overturning the considerably more protectionist precedent previously established in
Stichting Rabo Bank Foundation v Ava Chem Limited, which had cast doubt on the ability of foreign lenders
lacking local registration to enforce their contractual rights directly. This jurisprudential shift materially
reduces one specific category of enforcement risk that offshore funds structuring Kenyan transactions would
otherwise need to price into their credit and legal risk assessments.

Foreign judgment enforcement in Kenya operates through the Foreign Judgments (Reciprocal Enforcement)
Act, Cap 43, which designates only eight reciprocating nations - the United Kingdom, Australia, Malawi,
Seychelles, Tanzania, Uganda, Zambia, and Rwanda - for direct statutory registration. Judgments originating
in non-designated jurisdictions, including the two most common offshore lending domiciles of Mauritius and
New York, cannot be registered under Cap 43 and must instead proceed through a fresh civil suit filed before
the High Court of Kenya, invoking common-law principles under what Kenyan courts term the "theory of
obligation": the foreign judgment is treated as giving rise to a new, independent contractual debt obligation
between the parties, which the Kenyan court will generally enforce without re-litigating the substantive
merits of the underlying dispute, provided the originating foreign court possessed competent international
jurisdiction, the judgment is final and conclusive on its face, and enforcement would not offend Kenyan
public policy. This common-law pathway, while procedurally more demanding than statutory registration, is
considerably more predictable in Kenya than in Nigeria, given the settled and relatively liberal application of
the theory-of-obligation doctrine by Kenyan courts.

4.3 The South African Accessory Paradigm

South Africa presents the most doctrinally sophisticated, and in certain critical respects the most rigid, legal
environment among the three benchmark jurisdictions. A foundational principle of South African common
law, inherited from its Roman-Dutch legal tradition, holds that real security is an accessory obligation
incapable of independent existence apart from a valid underlying primary obligation between the same
parties. This accessory-obligation doctrine directly complicates the standard English-style syndicated lending
structure, in which a single security trustee holds security on trust for the benefit of a changing consortium of
lenders who are not themselves party to the security instrument as principal creditors. Because the security
trustee under this conventional structure is not the principal creditor to whom the underlying debt obligation
is owed, a security package structured along conventional English lines risks being declared invalid under
South African law for want of a qualifying accessory relationship.

Transaction architects operating in South Africa have developed a specific structural workaround, commonly
termed the "Security SPV" structure, to resolve this doctrinal tension. The structure operates in three linked
steps. First, a ring-fenced, bankruptcy-remote local Special Purpose Vehicle is incorporated, with its shares
held by an independent South African trust rather than by any transaction party directly, insulating the SPV
from the insolvency risk of the borrower, the arranger, or any individual lender. Second, this Security SPV
issues a local-law-governed guarantee running in favor of the security trustee or facility agent, covering the
full quantum of debt and ancillary obligations owed by the borrower to the lending syndicate. Third, the
borrower provides a back-toback counter-indemnity to the Security SPV itself, secured by localized security
cessions granted in securitatem debiti and, where real property is involved, registered mortgage bonds. This
structure achieves the commercial objective of a conventional security trustee arrangement - a single,
transferable security package supporting a syndicate of lenders whose composition may change over the life
of the facility - while satisfying the accessory-obligation requirement, because the Security SPV itself stands
as the principal creditor to whom the borrower's counter-indemnity obligation is directly owed.

The Security SPV structure, while commercially effective and now well established in South African market
practice, imposes non-trivial annual maintenance and compliance costs, including trustee fees, SPV
administration costs, and the legal expense of documenting and periodically updating the guarantee and
counter-indemnity architecture as the lending syndicate evolves. An alternative structuring technique, the
"parallel debt" mechanism - under which the borrower assumes a mirror primary payment obligation running
directly to the security trustee, quantified as equal to the aggregate principal debt owed to the syndicate - has
been deployed in some transactions as a lowercost substitute for the full Security SPV architecture.
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Parallel debt provisions remain untested before South African courts, however, and carry a material legal risk
of being struck down as a simulated transaction engineered specifically to circumvent the accessory-
obligation rule, rather than reflecting a genuine, independently enforceable payment obligation; prudent
transaction counsel accordingly continue to favor the more costly but judicially unchallenged Security SPV
structure for significant syndicated facilities.

Foreign judgment enforcement in South Africa is governed nominally by the Enforcement of Foreign Civil
Judgments Act 32 of 1988, but this statute is functionally obsolete for the overwhelming majority of
international lenders, given that Namibia is the sole country designated under the Act. All other foreign
judgments - including those obtained in England, New York, or Mauritius, the jurisdictions of primary
relevance to offshore private credit transactions - must be enforced through common-law procedure rather
than statutory registration. The standard procedural vehicle is the "provisional sentence summons," under
which a foreign judgment is treated as a "liquid document": a written instrument signed by the debtor
unconditionally acknowledging a debt for a fixed and ascertained sum. Provisional sentence procedure
permits the creditor to obtain rapid, summary relief without the delay and expense of a full trial on the
merits, provided the underlying instrument satisfies South Africa's technical liquid-document requirements.
This procedural mechanism was significantly narrowed by the Supreme Court of Appeal's 2024 ruling in
Lindsey and Others v Conteh, which established that South African courts will not apply the foreign court's
own procedural rules in assessing whether a judgment qualifies as a liquid document, and will refuse to grant
provisional sentence where the foreign judgment package, considered as a whole, fails to satisfy South
Africa's own strict local definition of a liquid instrument. This ruling introduces material uncertainty for
offshore lenders relying on English or American judgments obtained through procedural frameworks that
differ substantively from South African liquid-document doctrine, and counsels in favor of drafting
underlying facility documentation - wherever South African enforcement risk is material - with explicit
attention to the formal characteristics South African courts require a liquid document to exhibit.
Compounding this procedural risk, foreign judgments in South Africa are subject to an unusually restrictive
prescription period. While domestic South African judgments remain enforceable for thirty years, foreign
judgments are classified as ordinary "other debts" under Section 11(d) of the Prescription Act 68 of 1969,
meaning that a foreign judgment becomes permanently unenforceable in South Africa if local common-law
enforcement action is not commenced within three years of the judgment's date - a materially shorter window
than the equivalent limitation periods documented in Nigeria and Kenya, and one that requires offshore
lenders to monitor enforcement deadlines actively rather than treating a foreign judgment as an indefinitely
available fallback remedy.

4.4 Cross-Jurisdictional Synthesis: The Perfection Registry Paradox and the Structural Enforceability
Gap

Two cross-cutting themes emerge from this comparative analysis, each with direct implications for offshore
lenders' structuring decisions. The first is what this paper terms the Perfection Registry Paradox: digital
registration systems, exemplified by Kenya's MPSRA Collateral Registry, have meaningfully accelerated the
speed and reduced the administrative cost of perfecting security interests over movable assets, yet the
underlying enforceability of that perfected security in a genuine default scenario remains highly contingent
on factors entirely outside the registry system itself - local judicial efficiency, the presence or absence of
protectionist statutory carve-outs for foreign creditors, and the willingness of local courts to grant summary
remedies such as receivership or statutory power of sale without protracted litigation. A faster registry
accelerates the moment at which a security interest becomes formally perfected; it does nothing to accelerate
the moment at which that security interest can actually be realized against a defaulting borrower's assets.

The second cross-cutting theme is the Structural Enforceability Gap between contractual choice-oflaw
provisions and the physical location of enforcement risk. Loan Market Association-standard documentation
governed by English law provides offshore lenders with an excellent contractual shield at the level of
interpretation and dispute resolution - English courts and arbitral tribunals will apply well-settled English
contract law principles to determine the parties' rights and obligations under the facility agreement. This
contractual protection, however, does not travel automatically to the jurisdiction in which the borrower's
assets are physically located.
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The necessity of separately registering and enforcing a foreign judgment - or, more commonly given the gaps
documented above, of initiating an entirely fresh common-law suit - in the local courts of Nigeria, Kenya, or
South Africa introduces a substantial and jurisdiction-specific degree of enforcement friction that exists
entirely independently of how carefully the underlying facility agreement was drafted. This friction is at its
most acute in South Africa, where the three-year prescription period on foreign debts creates a hard, non-
negotiable deadline for local enforcement action, and in Nigeria, where the practical dormancy of Cap F35's
list-based reciprocity regime forces reliance on the older, narrower 1922 Ordinance or on slower common-
law proceedings for judgments originating outside a small set of Commonwealth jurisdictions. The empirical
literature's finding that weaker enforcement environments are systematically associated with more
collateralized, more tightly covenanted, and more concentrated lending structures (Lobo et al., 2020; Dabher,
2017) is, in this light, not an abstract cross-country regularity but a directly observable feature of how
sophisticated transaction counsel structure African private credit facilities in practice: the weaker and more
uncertain the available enforcement pathway, the more the transaction's risk mitigation is front-loaded into
collateral quality, covenant intensity, and - as Section 6 discusses in detail - the appointment of independent,
locally domiciled security agents capable of exercising self-help remedies without recourse to slow or
uncertain judicial enforcement in the first instance.

5. Currency Volatility, Sovereign Distress, and Risk Transmission

Currency risk is the single most destructive macroeconomic variable affecting cross-border debt performance
in Africa, and the literature reviewed in Section 2 establishes that this risk operates as a structural, contract-
shaping variable rather than a residual pricing adjustment (Bergbrant et al., 2024). Over the past decade,
structural fiscal imbalances, global commodity price shocks, and, in several cases, formal sovereign default
have triggered endemic, frequently double-digit, currency devaluations across the jurisdictions most active in
offshore private credit origination.

5.1 Ten-Year Currency Performance Across Six Core Economies
Table 2 presents ten-year exchange-rate performance against the United States dollar across six core African
economies, alongside the principal sovereign debt and macroeconomic stressors associated with each
currency's depreciation trajectory. Figure 1 presents this depreciation data graphically.

Ten-Year Currency Performance and Sovereign Macro Stressors, 2014-2024
10-Year Key Sovereign

Depreciation vs.  Debt / Macro
usD Stressors

Exchange Rate Exchange Rate

(2014) (2024)

Migerian Maira MNGN 158.55 147897 832.8% Over 50%
devaluation in a
12-month period
through
September 2024;
high fiscal deficit
and oil-sector
bottlenecks.

Zambian Kwacha MW 6.20 26.17 325.5% Sovereign default
in 2020 leading to
prolonged
restructuring
under the G20
Commaon
Framework.

Ghamaian Cedi GHS 250 11.02 280.0% High public debt,
balance-of-
payments shocks,
and extensive
debt
restructurings

Ethiopian Birr ETB 19.59 54.60 178.7% FX shortages, civil
conflict, and
transition toward
a liberalized
currency regime.

South African ZAR 10.85 18.33 68.9% Persistent

Rand electricity supply
crises, structural
low growth, and
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Kenyan Shilling KES 87.92 134.82 53.3% 30% depreciation
in 2023 alone;
heavy fiscal
pressure,
Eurobond
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and regional
currency volatility.

Figure 1. Currency Depreciation Across Six African Economies (2014-2024)
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The dispersion evident in Table 2 is itself analytically significant. Nigeria's 832.8 percent cumulative
depreciation over the decade - driven substantially by the unification and liberalization of previously
multiple, administratively managed exchange-rate windows during 2023 and 2024 - sits at one extreme, while
Kenya's comparatively contained 53.3 percent depreciation, despite a sharp thirty percent single-year move in
2023 alone, illustrates that even the "least volatile" of the six currencies examined would still qualify as an
extreme outlier by developed-market standards. This dispersion pattern is consistent with the finding that
debt volatility and sovereign-risk premiums transmit into private credit conditions unevenly across African
economies depending on the specific configuration of fiscal, monetary, and external-sector vulnerabilities
each sovereign faces (Bergbrant et al., 2024; Manasseh et al., 2022). Zambia's trajectory is particularly
instructive for offshore lenders, given that its currency depreciation is directly attributable to a formal 2020
sovereign default and the protracted, multi-year restructuring negotiation that followed under the G20
Common Framework - a direct empirical illustration of the private-sector credit contraction and currency-
transmission channels documented in the sovereign-distress literature reviewed in Section 2.4.

5.2 Mathematical Modeling of Debt Service Coverage Collapse

To protect international allocators and satisfy their own fund-level currency mandates, offshore private credit
funds overwhelmingly denominate their African loans in hard currency, predominantly the United States
dollar. This structuring choice does not eliminate currency risk from the transaction; it relocates that risk,
converting a macro-level market risk borne diffusely across the financial system into a micro-level,
borrower-specific credit risk borne directly by the individual obligor. The overwhelming majority of mid-
market African borrowers generate operating revenues in local currency while being contractually obligated
to service debt in US dollars, and it is this currency mismatch - rather than underlying operating performance
- that frequently determines default outcomes during periods of rapid devaluation.

This dynamic can be modeled formally. Consider a borrower generating local-currency operating cash flow
CF(LC,t) in period t, servicing a USD-denominated debt obligation DS(USD,t) at a prevailing exchange rate
FX t, expressed as local-currency units required to purchase one US dollar. The borrower's Debt Service
Coverage Ratio in period t is given by:
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DSCR_t=CF(LC,t) /[ DS(USD,t) x FX_t ]

As FX trises - representing a depreciation of the local currency against the dollar - the denominator of this
expression expands multiplicatively, while the numerator, reflecting the borrower's local-currency operating
performance, is typically far more stable in the short run and may not adjust at all if the borrower's output
prices are administratively controlled, contractually fixed, or simply slow to reprice in a high-inflation
environment. Figure 2 illustrates this dynamic using the model parameters set out above, holding local-
currency cash flow growth constant at a modest six percent over the relevant horizon and varying the
cumulative FX depreciation multiple from parity to the 8.3-times cumulative move observed in the Nigerian
Naira between 2014 and 2024.

Figure 2. Modelled DSCR Collapse for a USD-Indebted, Local-Currency-Earning Borrower
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The modeled trajectory in Figure 2 demonstrates that a borrower beginning from a comfortable covenant-
compliant DSCR of approximately 1.55 times collapses below the typical 1.25 times covenant floor once
cumulative FX depreciation exceeds approximately 1.3 times its base-period level, and collapses below the
1.0 times technical-default threshold once cumulative depreciation exceeds approximately 1.9 times its base-
period level - a threshold the Nigerian Naira crossed decisively during its 2023-2024 devaluation episode
alone, independent of the currency's much larger cumulative move across the full decade. For an enterprise
operating in Nigeria through this transition, the approximately fifty percent single-year currency depreciation
recorded through September 2024 was, on these illustrative parameters, sufficient on its own to drive a
previously covenant-compliant borrower into technical default despite entirely stable underlying business
operations, output volumes, and local-currency revenue generation. This finding operationalizes, at the level
of a specific mathematical mechanism, the broader empirical result that currency risk reshapes loan spreads,
collateral requirements, and covenant intensity at the contract-design stage (Bergbrant et al., 2024): lenders
anticipating this DSCR-collapse dynamic price and structure their facilities specifically to prevent it from
crystallizing into an unrecoverable default, rather than accepting it as an unpriced tail risk.

5.3 Sovereign Stress Transmission Channels

The currency-transmission mechanism modeled above does not operate in isolation from broader sovereign-
level financial distress; the two channels reinforce one another in practice. International reserve buffers play
a documented moderating role in this relationship: cross-country evidence from African economies finds that
adequate international reserve holdings can buffer the pass-through of currency depreciation into public debt
sustainability, with reserve-adequate economies experiencing materially more contained fiscal and debt-
dynamic consequences from a given depreciation shock than reserve-constrained economies facing an
equivalent currency move (Coulibaly et al., 2023). This buffering effect helps explain the comparatively
muted debt-dynamic consequences of South Africa's more moderate currency depreciation relative to the far
more severe consequences observed in Zambia and Ghana, both of which entered their respective
depreciation episodes with materially thinner reserve cushions.
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Capital flight compounds this dynamic in economies where governance quality is weak. Updated estimates of
capital flight from Sub-Saharan African countries find substantial and, in several cases, growing outflows
linked directly to patterns of external borrowing, with governance quality functioning as a key moderating
variable determining whether external borrowing proceeds are retained domestically for productive
investment or exit the economy through capital flight channels (Ndikumana & Boyce, 2022). Where capital
flight is severe, the foreign-exchange reserves theoretically available to defend the local currency against
speculative pressure or to service external debt are correspondingly depleted, accelerating precisely the
depreciation dynamics modeled in Section 5.2. Insolvency regime quality itself is shown to influence cross-
border investment decisions directly and independently of currency considerations narrowly defined, with
stronger insolvency regimes associated with more favorable cross-border capital allocation outcomes even
after controlling for currency and macro-fundamental variables (Kliatskova et al., 2022) - reinforcing this
paper's broader finding that legal-institutional quality and currency risk operate as complementary, mutually
reinforcing determinants of cross-border credit conditions rather than as independent, additively separable
risk factors.

5.4 Risk Mitigation Instruments

Private credit managers deploy a combination of structural covenants and specialized financial instruments to
mitigate the currency-risk transmission mechanism documented above, rather than accepting it as an
unhedgeable cost of doing business in African markets. Revenue-matching covenants represent the most
fundamental of these mitigants: lenders restrict hard-currency lending as a matter of underwriting policy to
exporters, logistics operators, and commodity producers whose revenue models are natively denominated in
US dollars or structurally linked to globally traded commodity prices, thereby eliminating the currency
mismatch at its source rather than attempting to hedge it after the fact. For borrowers whose revenue is
unavoidably local-currency-denominated - the majority of genuinely domestic mid-market enterprises, as
distinct from export-oriented corporates - funds increasingly mandate the integration of specialized currency-
hedging solutions provided by dedicated frontier-market hedging intermediaries such as TCX Currency
Solutions and MFX. These entities write over-the-counter currency swaps and forward contracts specifically
calibrated to illiquid, high-volatility frontier currencies for which no conventional interbank hedging market
exists, allowing the borrower to convert local-currency cash flows into US dollars at a contractually
predictable rate. The hedging premiums charged for this service remain, however, structurally expensive -
reflecting the genuine scarcity of frontier-currency hedging counterparties and the substantial basis risk such
counterparties themselves absorb - and represent a material, persistent drag on the net yield ultimately
captured by both the borrower, in the form of reduced free cash flow, and the underlying private credit fund,
to the extent hedging costs are shared contractually or reflected in negotiated pricing concessions.

6. Risk Allocation and Contractual Design: The Structural Response

Cross-border African debt instruments are commonly redesigned at the structuring stage to absorb foreign-
exchange, sovereign, and policy risk directly, rather than being merely priced higher to compensate for risks
left otherwise unaddressed in the transaction's structural architecture. Table 3 summarizes the principal
dimensions along which this structural redesign occurs, synthesizing both the transaction-structure review
undertaken for this paper and the corresponding academic literature.

Risk Allocation: Structural Responses to Cross-Border African Debt Risk

Typical Structural

Risk Dimension Underlying Rationale Su rting Evidence
Response rlying pporting
Currency exposure More collateral, shorter FX risk raises expected Bergbrant et al. (2024)
tenor default loss
Weak legal enforcement More covenants, tighter Control rights require Lobo et al. (2020)
syndicates contractual reinforcement
absent reliable judicial
enforcement
Sovereign stress Foreign governing law, Creditors seek enforceable Datz (2021); Gelpern et al.
offshore collection accounts | anchors outside the (2022)
distressed jurisdiction
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Project governance risk

Longer tenor achievable
where oversight is strong

Better debt-side governance
directly lowers realized
project risk

Oyuga et al, (2025)

Political risk

Preference for private debt
over public bond issuance

Private lenders monitor and,

where necessary,

Huang et al. (2023)

renegotiate more effectively
than dispersed public
bondholders

6.1 Remote Oversight and Covenant Structuring

Offshore lenders mitigate the geographic distance separating them from their African borrowers primarily by
imposing unusually restrictive, Loan Market Association-standard financial covenants. This represents a
marked departure from the "covenant-lite" structures that have come to dominate Western leveraged finance
markets over the past decade, which typically feature loose incurrencebased tests triggered only at the point a
borrower seeks to undertake a specific corporate action, together with "equity cure" provisions allowing
sponsors to remedy covenant breaches through fresh equity injection rather than genuine operational
correction. African private credit agreements, by contrast, are structured around strict financial maintenance
covenants - tested not upon the occurrence of a triggering event but on a fixed monthly or quarterly cadence
regardless of whether the borrower is contemplating any specific corporate action - covering leverage, debt
service coverage, and interest coverage ratios. This maintenance-covenant architecture provides lenders with
a continuous, forward-looking early-warning system for operational or currency-driven stress, permitting
intervention well before a payment default actually crystallizes. Lenders further impose tight restrictions on
cash leakage, limiting the borrower's contractual ability to pay dividends, undertake acquisitions, or transfer
cash to unrestricted, non-guaranteeing subsidiaries - restrictions that would be considered unusually intrusive
in a comparable developed-market direct-lending transaction but that function, in the African context, as a
direct substitute for the continuous relationship-banking oversight a local branch network would otherwise
provide.

Table 4 and Figure 3 summarize the resulting structural conservatism of African private credit relative to
developed-market direct lending across four key metrics.
Emerging Markets Private Credit (Africa) vs. Developed Markets Direct Lending

Emerging Markets Private Credit
(Africa)

Developed Markets Direct Lending

Metric
L (US/Eurape)

Conservative; 3.0x to 4,0x EBITDA,
often under 3.0x

Typical Portfolio Leverage High; 5.0x to 7.0x EBITDA

Loan-to-Value Ratios Highly protected; sub-40% Moderate; 50% to 60%

Covenant Framework Rigid; financial maintenance covenants | Permissive; “covenant-lite” structures
tested monthly or quarterly with imturrence-based tests
Asset Backing Real, commaodity-linked, or hard Enterprise value and cash flow metrics

infrastructure collateral

Sowvereign Ceiling Risk High; directly tied to local currency
devaluations and central bank

interventions

Low; largely decoupled from currency
shocks and transfer or repatriation
restrictions

Figure 3. Structural Conservatism: African Private Credit vs.
Developed-Market Direct Lending

— EM Africa private credit
s OM direct lending {US/Europe)
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Beyond covenant intensity, funds require the establishment of offshore debt service reserve accounts and
escrow accounts domiciled in neutral, creditor-friendly jurisdictions such as Mauritius or London. Borrowers
are contractually required to route all hard-currency export receivables, or the hardcurrency-converted
proceeds of local-currency revenue where a hedging arrangement is in place, directly into these offshore
accounts rather than into onshore operating accounts under the borrower's unilateral control. The appointed
security agent then manages the resulting cash waterfall, deducting scheduled interest and principal payments
before releasing any surplus cash back to the borrower's local operating accounts. This structure effectively
neutralizes two distinct risk categories simultaneously: local currency transfer and capital repatriation
restrictions of the kind documented in Section 4's discussion of Nigeria's Authorized Dealer Bank regime,
and the risk that a financially stressed borrower might unilaterally divert cash away from debt service
obligations toward other, more immediately pressing local liabilities.

6.2 The Role of Independent Security Trustees

The day-to-day administration of local collateral is, in the great majority of well-structured African private
credit transactions, outsourced to independent, third-party security agents or security trustees rather than
retained directly by the lending syndicate. Appointing an independent, locally domiciled institution to this
role confers three distinct operational advantages that directly substitute for the physical local presence
offshore lenders otherwise lack. First, administrative continuity: lenders can transfer or trade their
participations within a syndicated facility over the life of the loan without needing to re-take, re-register, or
re-perfect security in local registries on each transfer, since the security continues to be held by the same
security trustee throughout regardless of changes in the underlying lender group's composition. Second,
fiduciary neutrality: the security trustee holds the collateral on trust for the entire lender group collectively,
neutralizing potential conflicts of interest among individual syndicate members and ensuring an orderly,
structured enforcement process in a default scenario rather than a disorderly race among individual lenders to
seize assets independently. Third, asset separation: in the event of the security trustee's own insolvency, the
trust assets constituting the borrower's collateral remain legally segregated from the trustee's personal
balance sheet, protecting the lending syndicate from exposure to the trustee's own third-party creditors - a
protection of particular importance given that security trustees are frequently locally domiciled entities
without the balance-sheet strength or credit rating of the offshore funds whose interests they administer.

The legality of these localized agency structures received strong affirmation in East Africa through the High
Court of Uganda's 2024 decision in Simbamanyo Estates Ltd v Bank One Ltd and Others. The borrower in
that case challenged the enforceability of a syndicated loan facility, arguing both that the foreign lenders
involved had engaged in illegal, unlicensed financial business within Uganda, and that the appointment of a
local bank to act as security agent for the syndicate was itself legally invalid absent a specific licensing
authorization for that role. The High Court rejected both arguments, holding that non-deposit-taking lending
activity conducted by foreign entities does not require a local banking license under Ugandan law, and that
syndicated agency arrangements constitute valid contractual relationships fully insulated from the more
restrictive local retail agent-banking regulatory regime. This ruling provides a directly on-point precedent
affirming the core structural mechanism - independent local security agency - through which offshore private
credit funds substitute contractual and institutional architecture for physical presence across the East African
region, and its logic has been cited approvingly, if not yet formally adopted as binding precedent, in
comparable disputes elsewhere on the continent.

6.3 Alternative Data and AI-Driven Underwriting

A persistent barrier to scaling private credit across Sub-Saharan Africa has historically been the severe
scarcity of centralized, reliable credit-scoring infrastructure comparable to that available in developed credit
markets. Corporate registries across much of the continent lack the transparency and real-time updating that
developed-market lenders take for granted, and traditional audited financial statements are frequently
unavailable, internally inconsistent, or simply insufficiently detailed to support conventional underwriting for
mid-market corporates operating below the scale threshold at which formal external audit becomes
commercially routine. This information asymmetry has historically slowed underwriting velocity, inflated the
fixed cost of due diligence relative to typical African mid-market transaction sizes, and forced lenders -
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even for fundamentally creditworthy borrowers, simply because the information required to distinguish
strong from weak credits at acceptable cost was unavailable.

To overcome this bottleneck, private credit underwriters are increasingly integrating artificial intelligence
and machine learning platforms into their origination and monitoring workflows. This methodology deploys
"alternative data" sources specifically to bypass the absence of standard financial records: satellite imagery
of agricultural or industrial assets to verify operational activity and estimate production volumes
independently of borrower-reported figures, mobile-money wallet transaction volumes and point-of-sale
system feeds to establish a real-time, independently verifiable proxy for revenue trends, and call and SMS
metadata to construct behavioral creditworthiness indicators for borrowers without conventional credit
bureau histories. Algorithmic credit platforms deploying these alternative data streams can establish a highly
predictive cash-flow trajectory for a borrower well in advance of that borrower's own formal management
accounts becoming available, materially compressing both underwriting timelines and ongoing monitoring
costs. Fintech facilitators such as Yabx Technologies have demonstrated this approach at meaningful scale,
underwriting millions of previously unbanked or underbanked borrowers and small enterprises across
Uganda, Tanzania, and Cote d'Ivoire through fully digital, alternative-data-driven lending platforms.

At the institutional mid-market level most directly relevant to this paper's focus on offshore private credit
funds, managers including Creation Capital and Skybound have integrated comparable Aldriven systems
specifically to automate the ingestion and analysis of management accounts, covenant compliance
certificates, and environmental, social, and governance metrics submitted by portfolio borrowers. This
automation compresses the underwriting and ongoing risk-monitoring cycle materially, enabling funds to
identify early-warning cash-flow stress signals months in advance of a formal covenant breach actually
crystallizing, and thereby to intervene proactively - through covenant waiver negotiation, additional
collateral requests, or accelerated repayment discussions - well before the borrower reaches a genuine
payment default. This proactive monitoring capability functions as a direct technological substitute for the
continuous, in-person relationship-banking oversight that a locally present lender would traditionally
provide, and represents perhaps the clearest instance across the entire paper of technological integration
neutralizing an information-cost friction that gravity-model theory would otherwise predict should persist as
an unmitigated function of geographic distance (see Section 2.1).

7. Market Incentives, Competitive Dynamics, and Second-Order Effects

The growth of foreign-registered private credit funds is reshaping the financial architecture of SubSaharan
Africa at both the transaction level examined in Sections 4 through 6 and at a broader systemic level,
generating both genuine market-efficiency benefits and meaningful macro-financial vulnerabilities that merit
separate treatment.

7.1 Structural Yield Incentives for Offshore Capital

The primary incentive drawing foreign debt funds into the administrative and legal-compliance frictions
documented throughout this paper is a genuinely attractive risk-adjusted yield profile that has become
increasingly difficult to source in saturated developed private credit markets. Middlemarket African
corporate debt carries structural protections that developed-market direct lending has, over the same period,
progressively eroded. The scarcity of dedicated capital and available "dry powder" targeting the region is
itself a source of structural advantage: despite representing roughly half of global GDP and two-thirds of
global economic growth, emerging markets collectively attract only a small single-digit percentage of global
private credit allocations, creating an inefficient, structurally uncrowded market in which discerning lenders
retain genuine negotiating leverage over pricing, covenant design, and collateral quality that would be
unavailable to them in the intensely competitive, covenant-lite developed-market direct-lending segment.
African corporate debt further exhibits notably low correlation to US and European public credit markets,
offering genuine portfolio diversification benefits to global fixed-income allocators, and investing across
multiple African jurisdictions provides an additional layer of diversification within the asset class itself,
given the material heterogeneity in currency, sovereign, and regulatory risk documented across -
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the sixeconomy sample examined in Section 5. The absolute scarcity of long-term local capital available to
African mid-market and infrastructure borrowers allows specialist managers - firms such as Verdant Capital,
TLG Capital, and Tamela Mezzanine - to capture double-digit contractual returns on structured mezzanine,
unitranche, and distressed corporate debt instruments that would command materially thinner spreads in a
less capital-constrained developed market.

7.2 Competitive Dynamics with Domestic Commercial Banks

The entry of offshore private credit funds has measurably altered the competitive dynamics of domestic
African banking sectors, though the direction of this effect is more complementary than the "disruptive
entrant”" framing common in popular commentary would suggest. Domestic commercial banks across the
continent remain heavily regulated and subject to restrictive capital adequacy rules - the very Basel-
calibrated standards discussed in Section 2.2 - which structurally limit their capacity to underwrite long-tenor
corporate loans or fund transition-linked infrastructure assets carrying elevated risk weights. Compounding
this capacity constraint, many domestic banks face persistent "crowding out" pressure of their own:
allocating capital directly to domestic sovereign bonds, which frequently offer double-digit nominal yields
with minimal perceived credit risk relative to private enterprise lending, has proven considerably more
lucrative and operationally simpler for domestic banks than underwriting genuinely risky private corporates.
Government external borrowing itself is shown to interact with this dynamic in a directionally favorable way,
crowding in corporate debt access by signaling soverecign creditworthiness and catalyzing market
infrastructure development, whereas domestic government borrowing tends to crowd out corporate access to
the same constrained pool of local-currency capital, an effect documented to be most severe in the most
liquidity-constrained local capital markets (Colak et al., 2025). This crowding-out pressure from domestic
sovereign debt issuance has historically been most acute in East Africa and comparatively least severe in
North Africa, reflecting underlying differences in domestic banking-sector balancesheet composition and
sovereign borrowing patterns across the two subregions.

Rather than functioning as a zero-sum rival to domestic commercial banking, private credit funds operate
predominantly as a durable, non-bank complement, bridging the specific funding gap that exists between
senior commercial bank debt - available, where at all, only to the largest and most collateralized borrowers -
and pure equity capital, through customized mezzanine, unitranche, and structured trade-finance solutions
that neither domestic banks nor local equity investors are well positioned to provide at comparable speed or
structural flexibility. This non-bank competitive pressure has, in turn, incentivized domestic banks operating
in the most contested mid-market segments to modernize their own corporate lending models and compete
more directly on transaction speed and structural flexibility, plausibly enhancing overall capital-allocation
efficiency within the domestic financial system even where private credit funds do not directly displace bank
lending volume.

7.3 Macroeconomic Implications of USD-Denominated Private Debt

While private credit provides genuinely critical liquidity toward closing the continent's estimated $331
billion small and medium enterprise financing gap, a prolonged structural reliance on offshore, dollar-
denominated corporate debt carries profound macroeconomic risks that extend well beyond the transaction-
level currency mismatch modeled in Section 5.2. Approximately fifty-three percent of all outstanding non-
financial corporate debt across Africa is currently denominated in US dollars, comprising forty-three percent
of syndicated bank loan volume and the entirety - effectively one hundred percent - of corporate bond
issuance. Only fourteen African countries have successfully established functioning domestic markets for
local-currency corporate debt of meaningful scale, meaning that the overwhelming majority of the continent's
corporates seeking debt capital beyond short-term working capital facilities face a structural choice between
accepting currency mismatch risk or forgoing external debt capital altogether.

This structural dollar dependency carries at least three distinct and mutually reinforcing macroeconomic
consequences. First, balance-of-payments stress: servicing large outstanding stocks of external dollar-
denominated corporate liabilities requires domestic corporates to continuously demand scarce foreign
exchange from local central banks and interbank markets, depleting national foreign-currency reserves -
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and directly exacerbating the currency depreciation cycles documented in Section 5, in a self-reinforcing
dynamic whereby dollar-denominated corporate debt both results from and further intensifies currency
weakness. Second, crowding out of local capital market development: continued reliance on foreign capital
to finance domestic infrastructure and enterprise expansion systematically dampens the commercial
incentive to invest in developing integrated regional capital markets or in broadening the domestic
institutional investor base - pension funds, insurance companies, and local asset managers - that would
otherwise provide a natural, currencymatched source of long-term local capital. Third, heightened
vulnerability to shifts in global risk sentiment: because a substantial share of this debt is held by offshore
private credit funds subject to their own fund-level liquidity, redemption, and mandate constraints, the
domestic African private sector remains structurally exposed to sudden, exogenous shifts in global risk
appetite and to interest-rate decisions taken by major developed-market central banks entirely outside
African policymakers' control, exposing local economies to the risk of rapid, largely unpredictable capital
flight precisely at the moments of greatest domestic economic stress - the pattern of pro-cyclical global
liquidity documented in the sovereign-distress literature reviewed in Section 2.4 (Bonizzi et al., 2019).

8. Empirical Synthesis and Evidence Assessment

The systematically screened fifty-paper corpus described in Section 3.2 permits a structured assessment of
the relative evidentiary strength attaching to the paper's key claims, distinguishing well-replicated, high-
confidence findings from more speculative or thinly evidenced propositions. Table 5 and Figure 4
summarize this assessment.

Key Claims and Evidence Strength Across the Synthesized Corpus

Claim Evidence Strength Reasoning Supporting Sources

Replicated cross-country
loan-contract evidence
across multiple independent
samples and time periods

Lobo et al. (2020); Hong et
al. (2016); Daher (2017)

Weaker enforcement leads | Strong
to stricter loan structures

Direct contract-level
evidence on spreads,
collateral, tenor, and

FX risk materially reshapes Strong Berghrant et al. (2024)

cross-border debt design

most effective default
mitigant

proposition directly;
evidence instead points
toward covenant and
collateral design as the
dominant mitigants

covenants
Offshore lenders use Moderate Strong documentary Gelpern et al. (2022)
contractual devices to evidence, but concentrated
improve restructuring in sovereign-to-sovereign
position contracts rather than private
commercial lending
Foreign private credit can Moderate Sub-Saharan African Gondwe et al. (2024)
pressure domestic banking evidence shows genuine
stability and standards stability trade-offs rather
than uniform harm or
uniform benefit
Political risk insurance is the | Weak The corpus barely tests this (limited direct evidence)
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Figure 4. Evidence Strength Across Key Claims (Consensus-Indexed Literature Synthesis)
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The strongest evidence in this corpus supports a structural, rather than anecdotal, account of offshore
lending risk in Africa. Multiple independent cross-country finance studies converge on the same underlying
mechanism: where enforcement, insolvency practice, and information environments are weaker, lenders do
not retreat from the market wholesale, but instead protect themselves through demonstrably stricter contract
design (Lobo et al., 2020; Brown, 2016). This convergence lends considerable credibility to the paper's
central structural claim - that offshore collateral accounts, foreign-law-governed contracts, locally domiciled
security agents, tighter covenant packages, and lender-controlled cash waterfalls together constitute
plausible, empirically grounded risk mitigants, even though the corpus, as a whole, rarely tests each
individual device headto-head against the others in a controlled comparative setting (Gelpern et al., 2022).

Evidence is similarly strong that foreign-exchange and sovereign conditions materially alter crossborder debt
risk rather than functioning as a secondary or residual consideration. Currency exposure is shown to change
loan spreads and non-price contractual terms directly at the individual firm level, while debt volatility,
capital flight, and sovereign-risk premiums independently worsen macrofinancial stability and private-credit
conditions across African economies more broadly (Bergbrant et al., 2024; Ndikumana & Boyce, 2022;
Oyuga et al., 2025). The corpus is comparatively weaker, however, on the question of formal legal recourse
available specifically to private credit funds - as distinct from official bilateral or multilateral sovereign
creditors - during sovereign restructuring episodes. The literature documents the absence of any global
bankruptcy court with jurisdiction over sovereign debtors, the practical importance of governing-law and
forum selection in determining creditor outcomes, and the deployment of contractual features designed to
secure creditor seniority or exclusion from collective restructuring processes, but it does not yet provide a
unified, Africaspecific doctrinal framework addressing how private credit funds specifically - as distinct
from sovereign bondholders or official creditors - should expect to fare in a sovereign restructuring scenario
affecting their private-sector borrower indirectly (Datz, 2021; Gelpern et al., 2022).

8.1 Research Gaps

The corpus reviewed for this paper is demonstrably strongest on cross-country contracting patterns
documented through large-sample econometric analysis, and correspondingly weakest on direct, transaction-
level evidence of African deal mechanics specifically - a gap that is particularly acute with respect to
jurisdiction-specific enforcement comparisons and post-default crisis recourse for private credit funds as
distinct from commercial banks or sovereign bondholders. Table 6 summarizes the relative depth of
available evidence across four thematic dimensions and four jurisdiction-specific or topic-specific research
areas, drawing on a systematic assessment of the corpus's coverage.
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Research Coverage Depth Across Topics and Evidentiary Dimensions

Topic / Outcome Enforcement Data FX Structuring Restructuring Law Fund Operations
Nigeria covenant Moderate Strong Limited Limited
enforcement

Kenya project debt Moderate Strong Limited Limited
governance

South Africa cross- Strong Moderate Lirnited Limited
border banking

Sovereign Lirnited Limited Strong Limited
restructuring recourse

Mid-market Limited Moderate Limited Moderate
underwriting

infrastructure

8.2 Open Research Questions

Three specific, transaction-level research questions emerge from this evidence assessment as the most
consequential unresolved gaps for private credit practitioners and policymakers alike. First, which specific
security package combinations - offshore DSRA structures, local security trustee arrangements, revenue-
matching covenants, and currency hedging overlays, whether deployed individually or in combination - most
effectively reduce realized loss-given-default outcomes for offshore lenders in Nigerian, Kenyan, and South
African mid-market loans specifically? Current studies infer these mechanisms largely from broad, cross-
country contract-pattern evidence, but do not yet compare realized recovery rates across differently
structured security packages within a controlled or quasi-experimental African-specific setting. Second, how
precisely do foreign-exchange controls and capital repatriation limits change the sequence and outcome of
covenant-breach enforcement in African cross-border private loans, once a payment blockage or episode of
trapped cash actually occurs? The existing corpus establishes convincingly that FX risk changes ex ante
pricing and structural design, but offers comparatively little direct evidence on the ex post legal sequencing
lenders actually face once a Central Bank—imposed repatriation restriction or a genuine cash-trapping event
has already materialized. Third, do foreign private credit entrants raise or weaken domestic lending
standards over the long run, once transitional effects have fully played out? Existing SubSaharan African
evidence demonstrates both genuine stability benefits - improved capitalization, liquidity management, and
risk-management practice diffusion - and genuine fragility costs associated with foreign financial-sector
entry, leaving the long-run net directional effect on domestic banking-sector resilience genuinely unresolved
within the current literature (Gondwe et al., 2024).

8.3 Corroborating Evidence from the Broader Corpus

Beyond the five headline claims summarized in Table 5, the broader fifty-paper corpus contains a substantial
body of corroborating evidence bearing on specific mechanisms discussed elsewhere in this paper, which
merits brief synthesis here for completeness. Evidence from cross-listed foreign firms shows that enhanced
regulatory oversight by a firm's home-country securities regulator produces measurable spillover effects on
that firm's private debt contracting terms even in jurisdictions unconnected to the immediate transaction,
reinforcing this paper's broader finding that regulatory quality operates as a genuinely global, rather than
purely local, determinant of credit contract design (Chy et al., 2024). Monetary and regulatory policy
spillovers more broadly are shown to interact in ways that can either reinforce or offset one another
depending on the specific policy mix a jurisdiction adopts, a finding with direct relevance to how African
central banks might calibrate the interaction between currency-stability interventions and prudential
regulation of non-bank lenders (Forbes et al., 2016). At the level of an individual lending relationship, a
lender's home-country characteristics are shown to shape international lending terms and outcomes
systematically, providing a further empirical foundation for this paper's emphasis on the specific structuring
conventions - English or New York law, Mauritius-domiciled special purpose vehicles - that offshore funds
bring to African transactions from their home jurisdictions (Beyhaghi et al., 2021).
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Cross-border regulatory cooperation is separately shown to influence corporate debt choice directly, with
firms in jurisdictions benefiting from stronger regulatory cooperation arrangements exhibiting systematically
different, generally more favorable, debt financing outcomes (Dak-Adzaklo & Kaiser, 2024).

The foundational law-and-finance literature on debt covenants is further corroborated by evidence that
financing arrangements shape real investment behavior through the specific channel of covenant restrictions,
establishing that covenants are not merely defensive contractual devices but active determinants of borrower
investment policy with genuine real economic consequences (Chava & Roberts, 2008), and by evidence that
banks actively intervene in borrower trade credit policy following covenant violations, demonstrating a
further concrete channel through which covenant enforcement translates into operational rather than purely
financial consequences for distressed borrowers (Zhang, 2018). The transnational legal-institutional literature
specific to Sub-Saharan Africa provides additional foundation for this paper's comparative legal analysis,
situating contemporary security and enforcement law within the broader historical arc of transnational
investment and lending regulation across the region (Adede, 2019), while more recent Nigeriaspecific
analysis of risk governance and regulatory enforcement in the banking sector corroborates this paper's
finding that a decade of Nigerian financial reform has only partially resolved the enforcement and
governance frictions documented in Section 4.1 (Oyasor, 2025; Natufe & EvbayiroOsagie, 2023).

External macroeconomic shocks are shown, in a broader emerging-market sample extending beyond Africa
specifically, to transmit into domestic macroeconomic risk through cross-border capital flow channels closely
analogous to those documented for African economies in Section 5, lending external validity to this paper's
currency-transmission model (Goyal et al., 2021). Sovereign credit risk itself interacts directly with
exchange-rate dynamics through instruments such as quanto credit-defaultswap spreads, providing a market-
based, forward-looking measure of the same sovereign-currency risk interaction this paper documents using
realized historical exchange-rate data (Augustin et al., 2020), while theoretical work on sudden-stop
dynamics under local-currency-denominated sovereign debt offers a complementary perspective on how
currency-denomination choice at the sovereign level shapes crisis dynamics in ways that plausibly extend to
corporate-level currency-denomination decisions as well (Liu et al., 2024). Regulatory quality and economic
policy uncertainty are further shown to jointly determine loan performance across fragile Sub-Saharan
African financial systems, corroborating this paper's emphasis on the interaction between legal-institutional
quality and macrofinancial stability rather than treating these as independent risk dimensions (Kalu et al.,
2026). Business-regulatory quality more broadly is shown to influence foreign direct investment inflows and
growth outcomes across East African economies specifically, reinforcing the East African regional focus of
several of this paper's case-law and regulatory-reform discussions (Gizaw et al., 2023). Finally, informal
financing arrangements are documented to substitute meaningfully for formal credit access in environments
where formal financial-sector penetration remains limited, offering useful context for understanding the
counterfactual financing environment against which offshore private credit's marginal contribution to African
mid-market financing access should properly be assessed (Allen et al., 2019), while comparative regulatory-
compliance analysis of fintech innovation across Africa and the United States provides useful context for the
alternative-data underwriting developments discussed in Section 6.3 (Akpukorji et al., 2024). Sector-specific
vulnerability to sovereign debt distress is further documented in the African insurance and reinsurance sector,
where sovereign debt crises and international sanctions are shown to transmit distress through channels
structurally analogous to those affecting private credit documented throughout this paper, suggesting the
currency and sovereign-risk transmission mechanisms modeled in Section 5 are not unique to the private
credit asset class specifically (Marangwanda, 2026). Broader critical politicaleconomy scholarship on debt
sustainability and decolonization frameworks within Sub-Saharan Africa provides an important normative
counterpoint to this paper's primarily transaction-structural analysis, cautioning that legal and contractual
sophistication, however effective at the level of an individual transaction, should not be mistaken for
resolution of the deeper structural asymmetries embedded in Africa's position within the global financial and
legal architecture (Nadabo & Alkasim, 2025; Nattabi, 2025). National debt management practice and its
interaction with private-sector business sustainability in Nigeria specifically, and the relationship between
governance quality and the external debt-capital flight nexus across the wider region, round out the corpus's
coverage of the sovereign-to-private-sector transmission channels this paper's analysis addresses throughout
(Shang et al., 2023; Abille & Adjei, 2025; Edo et al., 2020).
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9. Discussion: Reconciling "Out of Sight, Out of Mind"

The evidence assembled across Sections 4 through 8 supports a clear, if qualified, answer to the paper's
central research question. The "out of sight, out of mind" dilemma is not an inevitable structural consequence
of offshore debt administration; it is a risk that can be, and in well-structured transactions demonstrably is,
substantially mitigated through a coherent combination of legal, operational, and technological design
choices. This finding should not, however, be read as suggesting that geographic distance is costless or fully
neutralized. Rather, the analysis suggests a more precise and analytically useful distinction between two
categories of distance-related risk: those that are genuinely substitutable through contractual and
technological design, and those that remain stubbornly resistant to substitution regardless of how
sophisticated the surrounding transaction architecture becomes.

Within the first category - substitutable risks - sit information asymmetry and day-to-day covenant
monitoring. Section 6's analysis demonstrates that alternative-data underwriting platforms, combining
satellite imagery, mobile-money transaction data, and automated covenant-certificate ingestion, can replicate
and in some respects exceed the informational function that a physically present relationship banker would
traditionally provide, doing so at a fraction of the fixed cost and with materially shorter latency between the
emergence of a stress signal and its detection by the lender. Rigid, monthly-tested financial maintenance
covenants perform an analogous substitution function at the contractual level, converting what would
otherwise require continuous physical oversight into a systematized, calendar-driven monitoring discipline
that operates identically whether the lender sits in Lagos, London, or Port Louis. Independent local security
trustees substitute for physical presence in a third, distinct way, providing the localized legal and operational
capacity to hold, monitor, and where necessary enforce collateral on the syndicate's behalf without requiring
any individual offshore lender to maintain its own local staff or physical infrastructure.

Within the second category - risks that structural design mitigates only partially, and cannot eliminate - sit
the currency-transmission mechanism modeled in Section 5 and the foreign-judgment enforcement friction
documented in Section 4. Revenue-matching covenants and specialized currency hedging can substantially
reduce, but not entirely eliminate, the DSCR-collapse dynamic documented in Section 5.2, because hedging
instruments themselves carry basis risk, counterparty risk, and - critically - a cost that itself erodes the
borrower's underlying debt-service capacity even in the absence of an eventual currency shock. Similarly, no
amount of contractual sophistication in facility documentation can shorten South Africa's three-year
prescription period on foreign debts, resolve the practical dormancy of Nigeria's Cap F35 reciprocal-
enforcement regime, or accelerate judicial processing timelines in jurisdictions where court capacity, rather
than statutory design, constitutes the binding constraint on enforcement speed. These are not risks that a
better-drafted facility agreement, a more sophisticated security trustee, or a more advanced alternative-data
platform can engineer away; they are structural features of the jurisdictions in which offshore lenders'
borrowers happen to operate, requiring either legislative reform at the sovereign level - the subject of Section
10's policy recommendations - or continued acceptance by offshore lenders as an irreducible, price-relevant
residual risk.

This distinction between substitutable and non-substitutable distance-related risk offers a more precise
theoretical resolution to the tension identified in Section 2.1 between gravity-model predictions of persistent
information-cost-driven capital scarcity and the observed, if still modest, growth of offshore private credit
flows into African markets. Gravity-model theory correctly identifies information and transaction costs as the
primary friction constraining cross-border capital deployment; this paper's contribution is to show
empirically that a specific subset of these costs - those attributable to monitoring and information asymmetry,
as distinct from those attributable to underlying legal-institutional and macroeconomic structure - has become
substantially more tractable through the technological and contractual innovations documented in Section 6,
even as the underlying legal-institutional and currency risks documented in Sections 4 and 5 remain largely
unchanged in magnitude. The growth of African private credit observed over the past several years is, on this
account, best understood not as evidence that African legal and macroeconomic risk has fundamentally
declined, but as evidence that the specific subset of risk attributable to physical distance and -

Open Access J. Econ. & Fin. Stud., 2026 Page: 25



SEPISTORA Research Article

information asymmetry has become sufficiently mitigable that sophisticated lenders are now willing to
underwrite the remaining, non-substitutable legal and currency risk directly, at a price that reflects that risk's
true magnitude rather than an undifferentiated distance-driven risk premium.

10. Contributions and Strategic Implications

This study makes three distinct categories of contribution: theoretical, managerial, and policyoriented, each
addressed in turn below, followed by a concrete set of strategic recommendations for the regional and
multilateral institutions best positioned to act on the paper's findings.

10.1 Theoretical Contributions

The paper's primary theoretical contribution is to bridge gravity-model literature on cross-border banking
with transaction-cost economics, demonstrating specifically how technological integration - alternative-data
underwriting, automated covenant monitoring, and digitally administered collateral registries - can neutralize
the information-cost component of geographic distance that gravity models have historically treated as a
largely fixed, structural barrier to cross-border capital deployment. This refinement matters because it
disaggregates "distance" into analytically separable components with distinct policy and managerial
implications: information-cost distance, which the evidence in Section 6 shows is substantially mitigable
through technology and contractual design; and legal-institutional and currency-risk distance, which Sections
4 and 5 show remains largely irreducible absent sovereign-level legislative or macroeconomic reform. The
paper further refines the "regulatory paradox" literature by specifying the precise mechanism through which
non-bank private credit is adapting to fill the institutional void left by heavily Basel-constrained commercial
banks: not through a wholesale relaxation of underwriting discipline relative to bank lending, but through a
fundamentally different risk-allocation architecture - more conservative leverage, tighter maintenance
covenants, and hard-currency revenue matching - that permits private credit funds to underwrite risk that
regulated banks' consolidated capital-adequacy frameworks render prohibitively expensive to hold.

10.2 Managerial Contributions

For private credit fund managers and transaction counsel, this paper provides a structural blueprint for
navigating the specific multi-jurisdictional legal barriers documented in Section 4. The comparative analysis
highlights the near-absolute necessity of engaging independent, third-party security trustees with genuine
local operational capacity rather than relying on an offshore lender's own staff or on the borrower's own
counsel to administer collateral, of establishing offshore cash waterfalls through debt service reserve
accounts domiciled in neutral, creditor-friendly jurisdictions; and of structuring local guarantee and security
arrangements in strict conformity with jurisdictionspecific doctrinal requirements - Security SPV architecture
in South Africa to satisfy the accessoryobligation rule, CAC-compliant charge registration within Nigeria's
ninety-day statutory window, and MPSRA-compliant Initial Notice filing for movable-asset security in
Kenya. The analysis further underscores the importance of anticipating foreign-judgment enforcement
friction at the facilitydocumentation stage rather than treating it as a post-default afterthought: transaction
counsel structuring South African exposure should draft with explicit attention to the liquid-document
requirements clarified in Lindsey v Conteh and should calendar the three-year prescription deadline as an
active compliance obligation from the date of any judgment obtained; counsel structuring Nigerian exposure
should assume, as a base-case planning matter, that Cap F35's list-based reciprocity regime will not be
available and that common-law enforcement proceedings, rather than statutory registration, will be the
operative enforcement pathway for judgments obtained outside a narrow set of Commonwealth jurisdictions.

10.3 Policy Contributions

For African central banks, financial sector regulators, and regional economic communities, the findings
assembled in this paper demonstrate an urgent policy imperative to transition away from the continent's
structural dependency on dollar-denominated corporate debt by nurturing deeper localcurrency sovereign and
corporate debt markets, and by expanding the capacity and mandate flexibility of domestic institutional
investors - pension funds, insurance companies, and local asset managers - to participate directly in this
market development. The finding that only fourteen African countries currently sustain functioning domestic
local-currency corporate debt markets of meaningful scale represents, on this paper's analysis, the -
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single most consequential structural vulnerability documented across the entire study, given its direct causal
link to the balance-ofpayments and currency-depreciation dynamics modeled in Section 5.

10.4 Strategic Recommendations

Several concrete strategic interventions follow directly from the analysis above. Regional economic
communities - most directly the East African Community and the Economic Community of West African
States - should prioritize the harmonization of security registration protocols and the standardization of the
legal status accorded to security agents across their respective member states. Formally codifying the
precedent established by the Ugandan High Court's Simbamanyo decision across all regional member
jurisdictions, whether through model legislation or binding communitylevel directive, would ensure that
foreign-registered debt funds can register and enforce security interests through local trustees uniformly
across the region, without facing the jurisdiction-byjurisdiction regulatory or licensing uncertainty that
currently obtains. Legislatures in Nigeria and South Africa should separately prioritize reform of their
respective antiquated reciprocal-judgment enforcement statutes, extending statutory registration frameworks
to cover non-Commonwealth jurisdictions - most critically the United States and Mauritius, the two
jurisdictions of greatest practical relevance to offshore private credit transaction structuring - and aligning
foreign-judgment registration timelines across jurisdictions to reduce the material risk of debtor-led
enforcement delay that the current fragmented statutory landscape actively incentivizes.

Development finance institutions and multilateral lenders should scale up their support for specialized local-
currency hedging platforms such as TCX, specifically by subsidizing the elevated hedging premiums that
currently attach to the most volatile frontier currencies documented in Section 5.1. Doing so would allow
offshore private credit funds to underwrite loans directly in local currency at commercially viable pricing,
eliminating at its source the destructive currency-mismatch default risk that devaluation episodes of the
magnitude documented in Nigeria and Zambia impose on otherwise operationally sound corporate balance
sheets. Finally, local financial sector regulators should design and implement structured incentive
frameworks - whether through prudential capital treatment, tax incentives, or direct co-investment mandates -
to encourage domestic pension funds and insurance companies, which collectively hold in excess of $1.1
trillion in assets under management across the continent, to co-invest as limited partners alongside offshore
sponsors in localized private credit vehicles. Successfully mobilizing even a modest fraction of this
substantial domestic capital pool would meaningfully accelerate the development of local-currency yield
curves, reduce the continent's structural dollar dependency documented in Section 7.3, and help ensure that
private credit's demonstrated capacity to support long-term enterprise and infrastructure development can be
sustained on a more currency-resilient footing over the coming decade.

11. Limitations and Future Research Agenda

Beyond the methodological limitations acknowledged in Section 3.4, several substantive limitations qualify
the scope of this paper's conclusions and point toward a concrete future research agenda. First, the paper's
comparative legal analysis, while spanning three jurisdictions of genuine doctrinal diversity and economic
significance, cannot speak directly to the security and enforcement architectures prevailing in Francophone
West and Central Africa, where OHADA's harmonized civillaw commercial code creates a materially
different - and in several respects more predictable, given its explicit cross-border harmonization objective -
legal environment for secured lending than the common-law and mixed-law systems examined here. Future
comparative work extending this paper's framework to at least one OHADA member state would
meaningfully improve the generalizability of its conclusions across the continent's genuinely bifurcated
legal-tradition landscape.

Second, the debt-service-coverage model presented in Section 5.2, while grounded in the empirically
documented relationship between currency risk and loan contract design (Bergbrant et al., 2024), necessarily
relies on illustrative rather than transaction-specific cash-flow and hedging-cost parameters. A natural
extension would involve assembling a proprietary or syndicated dataset of realized DSCR trajectories across
a sample of actual African private credit facilities spanning the 20232024 Nigerian devaluation episodes
specifically, in order to test the model's predictive accuracy against observed default and covenant-waiver
outcomes rather than illustrative parameterization alone.
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Third, and consistent with the research gaps identified in Section 8.2, the field would benefit substantially
from systematic empirical work directly comparing realized loss-given-default outcomes across differently
structured African private credit security packages - offshore DSRA-only structures, local security trustee
structures, and combined structures deploying both mechanisms simultaneously - ideally exploiting natural
variation in structuring choices across an anonymized cross-fund dataset to isolate the marginal loss-
mitigation contribution of each structural element independently of borrower-specific credit quality. Such
work would require the kind of proprietary transaction-level data access that individual academic researchers
rarely possess, suggesting a productive role for industry associations, development finance institutions, or
specialist data providers in convening the necessary data-sharing infrastructure.

Fourth, this paper's treatment of alternative-data underwriting in Section 6.3 is necessarily descriptive of
current market practice rather than evaluative of its predictive accuracy or its potential for algorithmic bias
against specific borrower categories - smallholder agricultural enterprises lacking smartphone-based mobile-
money histories, for instance, or informal-sector enterprises whose economic activity is systematically
undercaptured by the digital data streams these platforms rely upon. A rigorous ex post evaluation of
alternative-data underwriting's realized default-prediction accuracy relative to conventional underwriting
approaches, together with an assessment of its distributional effects on credit access across different
categories of African mid-market borrower, represents an important and currently underdeveloped avenue for
future research at the intersection of financial inclusion and credit risk modeling.

12.Conclusion

This paper set out to resolve a specific and consequential question confronting the rapidly growing offshore
private credit sector financing Sub-Saharan Africa's middle market and infrastructure pipeline: does the
absence of a localized operational footprint render cross-border private debt genuinely "out of sight, out of
mind," vulnerable to information asymmetry, currency shock, and enforcement failure in ways that erode
ultimate recovery value, or can structural design substitute effectively for physical presence? Drawing on a
comparative statutory analysis of Nigeria, Kenya, and South Africa, a decade of currency performance data
across six core African economies, a formal debt-service-coverage model of currency-risk transmission, and
a systematically screened corpus of fifty peer-reviewed academic studies, the paper's answer is a qualified
affirmative: structural design can and does substitute effectively for physical presence with respect to
information asymmetry and day-to-day covenant monitoring, but it can only partially mitigate, rather than
eliminate, the currency-transmission and foreign-judgment-enforcement risks that remain structural features
of the specific jurisdictions in which African borrowers operate.

Across Nigeria, Kenya, South Africa, and comparable African jurisdictions, offshore debt funds face a
contract-enforcement problem that is genuinely inseparable from insolvency-regime quality, supervisory
coordination, currency risk, and sovereign fragility. The literature and legal analysis assembled throughout
this paper point toward a consistent underlying design logic, replicated across jurisdictions with otherwise
quite different statutory architectures: compensate for uncertain or slow local enforcement through stronger
contractual control, offshore cash management, intensive covenant monitoring, and legal anchoring in
creditor-friendly jurisdictions outside the borrower's home market. This design logic has proven sufficiently
robust to sustain a growing, if still modest, flow of offshore capital into African private credit markets over
the past several years, generating genuine benefits for a middle market long underserved by both regulated
domestic banks and slower-moving development finance institutions.

The paper's findings nonetheless caution against a complacent reading of this structural success. The
currency-risk transmission mechanism modeled in Section 5, and the balance-of-payments and capital-
market-development consequences of continued dollar-denominated debt dependency documented in Section
7.3, represent genuine, unresolved macroeconomic vulnerabilities that transaction-level structural
sophistication cannot, by itself, resolve. Addressing these vulnerabilities at their source will require the kind
of sovereign-level policy action — deepening local-currency capital markets, mobilizing domestic
institutional capital, and modernizing foreign-judgment enforcement statutes -
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outlined in Section 10, action that lies substantially beyond what any individual private credit fund, however
well structured its transactions, can achieve unilaterally. The continued, sustainable growth of Africa's
private credit market accordingly depends not merely on the continued refinement of the contractual and
operational architecture this paper has documented, but on a parallel and complementary program of legal
and macroeconomic reform at the level of the sovereigns whose corporate borrowers this market ultimately
serves.
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